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Welcome to the



NOTICES:
• Please ensure you are on mute during the presentation time. You 

can take yourself off mute in breakout rooms

• Please ensure your screen name reflects the name you booked on 
to the event with so we can tick you off the register. If we are 
unsure who you are you may end up back in the waiting room

• The presentations will be recorded but  
breakout rooms will not be recorded –
please disable your camera and change 
your screen name after the opening prayer if 
you don’t wish to be on the recording
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CHARITY GOVERNANCE 
DURING COVID-19



COVID-19: REGULATORY TRENDS

• Charity Commission is taking a pragmatic approach to charity 
governance

• Charity Commission’s view on releasing restricted funds

• Registration focus is on new charities set up to meet needs 
associated with the pandemic – there is currently an approx. 18 
week wait for a standard charity registration

• Prioritising urgent queries related to the effect of the pandemic 
on existing charities



COVID-19: MEETINGS AND DECISION-MAKING

• Corporate Insolvency and Governance Act 2020 (“CIGA 2020”)

• Temporarily allowed corporate organisations to hold an AGM or other 
members’ meeting virtually from 26 March 2020 to 30 September 2020, even 
where their governing documents do not permit this

• Extended to allow these organisations to hold members’ meetings (but not 
AGMs) virtually until 30 March 2021

• Not been extended beyond 30 March 2021…



COVID-19: MEETINGS AND DECISION-MAKING

• Unincorporated charities – generally where governing documents do not 
provide for virtual meetings then a charity will be in technical breach of its 
constitution

• Government guidance suggested that where trustee/members meetings or 
small gatherings could take place digitally without the need for face to face 
contact they should continue to do so

• The Charity Commission has said that it will adopt a flexible and pragmatic 
approach to charities which are meeting this way during this period



COVID-19: MEETINGS AND DECISION-MAKING

• Document any decisions made, together with the reasons for doing so, 
to hold meetings in a way which is not in accordance with the charity’s 
governing document e.g. in minutes

• On important issues that would require a decision of the charity’s 
members ask for members’ views in advance of the meeting



COVID-19: SERIOUS INCIDENT REPORTING

A serious incident is an adverse event, whether actual or alleged, 
which results in or risks significant:
• harm to your charity’s beneficiaries, staff, volunteers or others 

who come into contact with your charity through its work 
• loss of your charity’s money or assets
• damage to your charity’s property
• harm to your charity’s work or reputation
For the purposes of the Commission’s guidance, “significant” means 
significant in the context of the charity, taking account of its staff, 
operations, finances and/or reputation.



COVID-19: SERIOUS INCIDENT REPORTING

• Charity Commission has produced updated guidance on 
serious incident reporting relating to COVID-19

• A supplementary examples table is available to help trustees 
with their decision making

https://www.gov.uk/guidance/reporting-serious-incidents-to-the-charity-commission-during-the-coronavirus-pandemic




DO REPORT DON’T REPORT

- An outbreak which is traced back to the charity’s 
activities e.g. a meeting for worship

- If the charity has stopped operating temporarily e.g. the 
closure of a place of worship or has decided to furlough 
some/all of its staff and, as a result:

(a) the charity is unable to deliver vital services to at risk 
beneficiaries and/or 

(b) is (or will highly likely become in the next 12 months) 
insolvent or forced to close permanently

- A scam email linked to the pandemic that causes loss or 
harm

- If a single staff member, volunteer, trustee or beneficiary 
has or is suspected to have contracted coronavirus

- If the charity has stopped operating temporarily but it 
has not resulted in one or more of the impacts listed in 
the Commission’s guidance

- If a decision to furlough some or all of the charity’s staff, 
which has not resulted in one or more of the impacts 
listed in the Commission’s guidance

- A suspected scam email linked to the pandemic that the 
charity identifies as suspicious or is blocked by the 
charity’s computer network security systems, except 
where this is unusual in nature and the charity wants to 
bring it to the Commission’s attention.

COVID-19: SERIOUS INCIDENT REPORTING



Any questions?



CASE LAW 1: 

KIDS COMPANY 
JUDGMENT



FACTS OF THE CASE

• Proceedings brought by Official Receiver against the trustees and CEO

• Trustees were both charity trustees and company directors

• Official Receiver sought to disqualify each of them (as directors) under 
section 6 Company Directors Disqualification Act 1986

• Allegation of ‘unfitness’ meaning that the defendants allowed Kids Company 
to operate an unsustainable business model



JUDGMENT

• Justice Falk found that the case for ‘unfitness’ had not been made 
against the Trustees and therefore no disqualification orders 
were made

• The CEO was found not to be a de facto trustee and, even if she 
had, the judge commented that she would still not have made a 
disqualification order against her



Justice Falk:

“…Most charities would, I would think, be delighted to have available to them individuals with the abilities and
experience that the Trustees in this case possess.”

“…The public need no protection from these trustees. On the contrary, this is a group of highly impressive and
dedicated individuals who selflessly gave enormous amounts of their time to what was clearly a highly challenging
trusteeship. I have a great deal of respect for the care and commitment they showed, and the fact that they did not
take the much easier path of not getting involved in the first place or walking away when things got difficult.”



Justice Falk:

“…there were…plenty of examples of the trustees questioning [the CEO’s] actions and seeking to ensure that
controls were adhered to. The Trustees did not simply acquiesce. They obviously recognised that care and some
sensitivity was required in dealing with [the CEO], but that is far from atypical in relation to key members of an
organisation. It did not prevent robust challenge, and the imposition of controls, when they considered it to be
necessary.”

“…I have concluded that in all the circumstances the trustees did not act unreasonably in taking account of an
expectation of support from the government. In particular [at the relevant time] the trustees were still genuinely, and
not unreasonably, hopeful of substantial additional statutory funding being found…”

“I was struck by the lack of experience that the Official Receiver had had in relation to charities, in particular the
failure to give full recognition to the fact that it is common for charities to be heavily dependent on donations…”



PRACTICAL EXAMPLES

• The Trustees and sub-committees met regularly (often monthly).

• There were several external independent reviews of the charity’s financial management and governance.

• The Trustees were appropriately skilled and held relevant expertise which could be applied to the charity’s needs
and where necessary, this expertise was suitably relied upon.

• The Trustees regularly sought legal and financial advice.

• The charity had stringent and appropriate policies relating to finance and governance.

• The Trustees understood the purpose of statutory accounts being fair and balanced.

• The board recognised the financial difficulties of the charity and took steps to improve its stability.

• There was communication between the senior management team, the CEO and the Trustees despite
disagreements.



CONCLUSIONS…

• Charity trustees are not required to be infallible!

• Even where a charity must close, this does not necessarily mean they have failed in fulfilling
their duties

• Charity Commission statutory enquiry is pending…



Any questions?



CASE LAW 2: 

THE “CIFF CASE”



FACTS OF THE CASE

• In 2002, Sir Chris Hohn and Ms Jamie Cooper created CIF, a 
charitable company limited by guarantee

• The couple divorced in 2014 and by this time, CIFF was one of the 
UK’s largest charities with income of approximately US$250 million

• Both Sir Chris and Ms Cooper were trustees and members of CIFF. 
There were six other trustees but there was only one other member, 
Dr Marko Lehtimäki.



FACTS OF THE CASE

• It was agreed that Ms Cooper would step down from CIFF as 
member and trustee after:  

• Sir Chris and Ms Cooper each contributed US$40 million to a new charity 
(to be run by Ms Cooper and called Big Win Philanthropy)

• CIFF granting US$360 million to Big Win Philanthropy 



FACTS OF THE CASE

• It was agreed that Ms Cooper would step down from CIFF as 
member and trustee after:  

• Sir Chris and Ms Cooper each contributed US$40 million to a new charity 
(to be run by Ms Cooper and called Big Win Philanthropy)

• CIFF granting US$360 million to Big Win Philanthropy (the Grant)

• The agreement of the non-conflicted trustees was conditional on 
court approval



FACTS OF THE CASE

• The High Court ruled in 2017 that 
• members of CIFF owed it fiduciary duties
• the grant of US$360 million was a payment requiring approval of the 

members under company law
• it approved the US$360 million grant and directed Dr Lehtimäki (as sole 

unconflicted member) to vote in favour of approving the Grant

• This ruling was appealed by Dr Lehtimäki



JUDGMENT

• The Supreme Court issued its judgment in the CIFF case in July 2020

• The Supreme Court found that, in principle, members of all charitable 
companies owe fiduciary duties to the purposes of the charitable 
company

• The judgment encouraged the Charity Commission to produce 
guidance for charitable companies on the duties of members



Any questions?



REFRESHED CHARITY 
GOVERNANCE CODE



“REFRESHED” CHARITY GOVERNANCE CODE

• The Charity Governance Code sets out the 7 principles of good governance 
of charities in England and Wales. 

• Updated in December 2020. 

• Comprehensive changes to Principle 3: Integrity and Principle 6: 
Equality, Diversity and Inclusion



PRINCIPLE 3: INTEGRITY

• Principle previously about simply protecting a charity’s interests and managing conflicts 

• Now also about ensuring that charities:

• establish the right values 
• apply ethical principles to decision making
• addressing undue power imbalances on the Board where they exist  
• bringing in safeguarding by ensuring the ‘right to be safe’



PRINCIPLE 6: EQUALITY, DIVERSITY AND INCLUSION

• Principle previously just called “Diversity”

• Recognises the need to treat the work in relation to ED&I as a journey rooted in each 
charity’s context

• Requires charity trustees to have a clear and effective approach to supporting ED&I 
throughout their charity

• Obligations for charity trustees to set context-specific and realistic plans/targets and 
regularly publish information on its progress towards achieving ED&I. 



PRINCIPLE 6: EQUALITY, DIVERSITY AND INCLUSION

• The Code recommends four stages of practice for charities in their EDI journey. 

• Charity trustees should:
• Think about why equality, diversity and inclusion is important for the charity 
• Assess the current level of understanding in your charity and establish a starting 

point
• Set out plans and targets tailored to your charity
• Monitor and measure how well the charity is doing periodically
• Publish the charity’s progress annually



Any questions?



OTHER DEVELOPMENTS



THE CHARITIES (EXCEPTION FROM REGISTRATION) 
(AMENDMENT) REGULATIONS 2021

‘Excepted’ charities don’t have to register with the Charity 
Commission – Applies to a charity if its income is £100,000 or 
less and it is a church/chapel belonging to a specific Christian 
denomination

Original deadline to register with the Charity Commission 
extended from 31 March 2021 to 31 March 2031 



SERIOUS INCIDENT REPORTING 
PARTNER ORGANISATIONS

The Charity Commission has produced guidance on when to 
report an incident involving a partner organisation

Trustees should make a serious incident report when an 
incident has occurred involving one of the charity’s partners in 
the UK or internationally, which materially affects the charity, 
its staff, operations, finances and/or reputation, such that it is 
serious enough to be reported



Any questions?



LOOKING TO THE 
FUTURE…

RESPONSE TO THE LAW 
COMMISSION’S REPORT 
ON “TECHNICAL ISSUES IN 
CHARITY LAW”



• The Law Commission published its report on Technical Issues in 
Charity Law in September 2017 following a public consultation 

• Charities struggling with a range of technical issues in the law 

• The Technical Issues in Charity Law report made a number of 
recommendations aimed at maximising the efficient use of charitable 
funds whilst ensuring proper safeguards for the public

• On 22 March 2021, the Government published its long-awaited 
response to the Law Commission’s recommendations and accepted 
most of the recommendations 

https://www.lawcom.gov.uk/project/charity-law-technical-issues-in-charity-law/
http://gov.uk/government/publications/government-response-to-law-commission-report-on-technical-issues-in-charity-law


STATUS QUO THE CHANGE

- Charities in England and Wales with an 
annual income of £5,000 are required to 
register with the Charity Commission*

- Excepted charities do not have to register 
unless they have an annual income of at least 
£100,000

*excluding exempt charities and charitable 
incorporated organisations which, in the latter 
case, must all register regardless of income

- The Government will regularly review and, if 
so decided, increase the annual income 
threshold in line with inflation

- At least every 10 years

- First review in 2022

FINANCIAL THRESHOLDS FOR CHARITY 
REGISTRATION



STATUS QUO THE CHANGE

- Procedure depends on the legal structure of 
the charity

- The trust deeds of charitable trusts and the 
constitutions of unincorporated associations 
can be amended in one of four ways

- The description of changes to a charitable 
company’s objects which would constitute a 
“regulated alteration” in the Charities Act 
2011 is not the same as the description for 
CIOs. 

- Unincorporated charities will be given a new 
comprehensive statutory power to amend 
any provision in their governing documents 
(subject to Charity Commission consent in 
some cases)

- The description of changes to a charitable 
companies’ objects as a “regulated 
alteration” in the Charities Act 2011 will be 
amended to reflect the description for CIOs 
in the Charities Act 2011

CHANGING CHARITABLE PURPOSES AND 
AMENDING GOVERNING DOCUMENTS



STATUS QUO THE CHANGE

- Relevant where a charity trustee has 
obtained a benefit in breach of their 
fiduciary duty

- The Charity Commission can only relieve 
the trustee from liability for a breach of 
trust if they have acted honestly

- Only the courts that can award an equitable 
allowance, not the Charity Commission

- The Charity Commission will be given a 
statutory power to authorise an equitable 
allowance

- This power will be subject to challenge by 
way of judicial review

EQUITABLE ALLOWANCES



STATUS QUO THE CHANGE

- There is no statutory power for a trustee to 
be paid for providing goods to the charity

- A charity’s governing document may include 
an express power allowing trustees to be 
paid for the supply of goods to the charity

- The Charity Commission will be given a 
statutory power to authorise an equitable 
allowance

- This power will be subject to challenge by 
way of judicial review

SUPPLY OF GOODS



STATUS QUO THE CHANGE

- An “ex-gratia payment” is a payment that the 
trustees feel morally obliged to make due to 
the circumstances but for which there is no 
legal basis

- Charity Commission authorisation required

- The Charity Commission generally allows 
payments below £1000 to be made without 
authorisation (although there is no statutory 
basis for this)

- There will be new a statutory power for 
charities to make ex-gratia payments below 
a certain value without the need for Charity 
Commission authorisation

- The value will be determined by the charity’s 
income band

EX GRATIA PAYMENTS



STATUS QUO THE CHANGE

- Cy-pres schemes used to allow surplus 
funds or monies from failed fundraising 
appeals to be used for different purposes

- The current law requires charities to contact 
each and every identifiable donor to offer to 
return their donation (at which point many 
charities will ask for consent for the new 
purpose). 

- In the case of unidentified donors, by way of 
public advertisement and enquiries. 

- Charities will no longer need to contact a 
donor to offer to return the donation (or to 
ask for a change in purpose) so long as:

(a) the donation does not exceed £120; 

(b) the trustees reasonably believe that the total 
given by the donor to the fundraising appeal 
over the financial year did not exceed £120; and

(c) the donor has not stated that the donation 
must be returned if the specific charitable 
purposes fail.

CY-PRES SCHEMES AND THE PROCEEDS OF 
FUNDRAISING APPEALS



STATUS QUO THE CHANGE

- Section 177 Charities Act 2011 - “charity 
trustees” means the persons having the 
general control and management of the 
administration of a charity

- Defined by their role, not by their 
description

- No power for the Charity Commission to 
determine a charity’s trustees

- Charity Commission to be given the power 
to ratify the appointment or election of a 
person to a particular role (and therefore 
make them a charity trustee)

- The power will be exercisable only with the 
consent of the person whose appointment 
or election is sought to be ratified

- Power will be subject to challenge by way of 
judicial review

IDENTITY OF CHARITY TRUSTEES



STATUS QUO THE CHANGE

- Requirement for a qualified surveyor to 
provide a report to the charity trustees in 
line with The Charities (Qualified Surveyors’ 
Reports) Regulations 1992 on most 
dispositions of charity land

- Specialist advisers who can provide advice in 
relation to land transactions to include 
fellows of the National Association of Estate 
Agents and fellows of the Central 
Association of Agricultural Valuers 

- The Charities (Qualified Surveyors’ Reports) 
Regulations 1992 to be replaced with new 
more tailored regulations

- The statutory requirement for trustees to 
advertise a disposition as advised in the 
surveyor’s report will be removed

DISPOSAL OF CHARITY LAND



OTHER FUTURE CHANGES TO NOTE

• Permanent endowment – Changes to sections 281 and 282 of the Charities Act 2011 
to make the power to spend some permanent endowment more straightforward

• Clarification of the law/Charity Commission guidance as to when charity property 
may be available to creditors when a trustee of the charity becomes insolvent

• Amendments to the law regarding incorporations and mergers of charities

• Extension of Charity Commission powers to change a charities name will be 
extended to cover unregistered charities and working names

• Updated Charity Commission Guidance e.g. keep an eye out for changes to the 
Charity Commission’s guidance note “Acquiring Land” (CC33) 



Anthony Collins Solicitors
134 Edmund Street
Birmingham
B3 2ES
United Kingdom
Tel: 0121 200 3242

QUESTIONS?
Anthony Collins Solicitors
76 King Street
Manchester
M2 4NH
United Kingdom
Tel: 0161 470 0310

info@anthonycollins.com
anthonycollins.com
Twitter: @ACSLLP

Disclaimer: Whilst every effort has been made to ensure the accuracy of these materials,
advice should be taken before action is implemented or refrained from in specific cases.
No responsibility can be accepted for action taken or refrained from solely by reference
to the contents of these materials. © Anthony Collins Solicitors LLP 2021  
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